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Chapter 4

International business transactions
Bogdan	Buczkowski

4.1. Foreign market entry modes 

In today’s global economy, international business offers better de-
velopment opportunities and greater possibilities to make profits to en-
terprises	than	business	activities	run	solely	on	the domestic	market,	al-
though	at	the same	time	enterprises	take	greater	risks	related	to	running	
their business activities.

From	 the point	 of	 view	of	 the degree	of	 involving	 the  company’s	
resources,	 the modes	 of	 expansion	 can	 be	 divided	 into	 the  following	
groups:

1. Foreign trade;

2. Non-capital co-operation forms;

3. Capital cooperation forms.

Alongside their growing experience, companies gradually progress 
from	the forms	that	require	less	involvement	of	their	resources	to	more	
advanced forms (Figure 4.1).

The success of an enterprise starting its internationalisation process 
depends	largely	on	the accuracy	of	decisions	made	as	to	the choice	of	
the mode	of	entry	into	foreign	markets,	forms	of	business	organisation,	
capability	of	maintaining	comparative	advantages,	but	also	on	the matu-
rity	of	international	organisational	structures.	The choice	of	the mode	of	
entry	into	a foreign	market	is	a decisive	factor	affecting	the future	func-
tioning	of	a business,	the degree	of	its	independence	and	the amount	of	
capital involved
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Figure 4.1.	Phases	of	the internationalisation	process	of	a firm

Source: Author’s study based on http://www.exporter.pl

Figure 4.2. Modes of international business expansion

Source:	Author’s	study	based	on:	Gorynia,	2000,	p. 52
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Modes of business expansion can be also divided into four groups 
(Figure 4.2):

1. Imports/exports of goods and services;

2.	Cooperation	arrangements	– licensing,	franchising,	managerial	con-
tracts, contracts for ‘turnkey’ investments;

3.	 Partnership	agreements	in	the form	of	strategic	alliances	or	joint	ven-
tures;

4.	 Running	an	independent	business	by	foreign	direct	investment	– es-
tablishment of subsidiaries or branches.

4.1.1. Non-capital forms of operating on the international market 

The basic forms of international trade are: import, export and transit 
commerce, but there are also some specific forms such as counter trade 
or inward and outward processing and repair transactions. One shared 
feature	of	these	forms	of	trade	is	that	they	take	place	on	the free	market	
and directly between producers and recipients or by specialised foreign 
trade	 companies	 acting	as	 intermediaries.	 Part	 of	 the  transactions	 are	
concluded at organised markets, such as fairs, stock markets, auctions, 
tenders or customs free areas.

Indirect export,	which	usually	constitutes	the first	phase	of	a com-
pany’s	 foreign	 expansion,	 consists	 in	 the  sales	 of	 goods	 abroad	 from	
the country	of	the exporter	via	 independent	intermediaries	(Table	4.1).	
The cooperation	between	the producer	and	the export	intermediary	usu-
ally takes two forms:

1.	 The	producer	selects	a foreign	trading	company	and	orders	the sale	
of	his/her	goods	on	a foreign	market,	granting	to	the trading	com-
pany	the exclusive	right	to	sell,

2.	 The	trading	company	uses	the current	offer	of	the producer.

Commercial intermediaries differ from one another, depending on 
the type	of	risk	they	take.	According	to	this	criterion	we	can	distinguish	
the intermediaries	operating:	

•	 for	the account	and	in	the name	of	the principal	(exclusive	or	non-
exclusive agent, del credere agent, general agent), CIF-agent, trade 
broker;
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•	 for	the account	of	the principal	and	in	his/her	own	name:	commis-
sion agent, consignee;

•	 for	his/her	own	account	and	in	his/her	own	name:	distributor,	mer-
chant	 (dealer)	who,	by	 taking	on	 the  full	 costs	 and	 risk	 of	 export	
operations,	benefits	in	full	from	the profits	made,	although	he/she	is	
also exposed to any potential loss.

Direct export	 is	most	 often	 involved	 in	 the  case	of	 trading	 in	 in-
vestment goods as well as in highly individualised goods, produced un-
der	specialised	contracts,	where	all	elements	of	a transaction	need	to	be	
agreed	with	the foreign	recipient.

Direct export operations can be handled by (Table 4.1):

•	 home	offices	or	exports	department,

•	 foreign	sales	departments	or	subsidiaries,

•	 commercial	travellers,

•	 foreign	agents	or	distributors,

•	 the	Internet.	

Table 4.1. Types and role of intermediaries in direct and indirect export

Indirect export

Export house
Purchases	the goods	from	other	companies	and	sells	
them abroad for his own account.

Intermediary	of	the foreign	
buyer (confirming house)

Acts	on	the request	of	a foreign	buyer,	who	remits	
an	appropriate	margin	for	the purchasing	services;	
the intermediary	guarantees	to	the seller	the payment	at	
the moment	of	the delivery	of	goods.

Buying houses 
Act	on	behalf	of	the client,	often	a foreign	department	
store,	for	whom	the purchase	from	local	producers	is	
made. 

Piggybacking
Sales	of	goods	with	the use	of	the distribution	network	of	
another, usually large, company.
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Direct export

Agent

Sells	in	the name	and	for	the account	of	the exporter,	
receiving	an	appropriate	margin	in	return	for	the services;	
an	agent	may	sell	the goods	of	one	or	more,	sometimes	
rival, companies.

Distributor
Sells in his/her own name and his/her income draws from 
the difference	between	the purchase	and	the sales	price	
of given merchandise.

Direct sales
Sales representatives (salespersons) acting on both 
domestic and foreign markets

Trade representation
An organisation employs its own or local personnel to 
operate	on	a foreign	market.

Source: Author’s	study	based	on	Fonfara,	Ciesielski,	1999,	p. 14.

Co-operative exporting	 is	 among	 the  indirect	 forms	of	 export	 in	
which	the exporter	co-operates	with	one	or	more	domestic	or	 foreign	
companies	since	he/she	cannot	operate	on	the foreign	markets	on	his/
her	 own,	 due	 to	 a  lack	 of	 sufficient	 capital	 and	 staff	 or	 appropriate	
competences. In order to achieve common goals through export ac-
tivities,	 the co-operating	companies	pool	 together	 their	 resources	and	
share	both	 the  risk	and	 the cost	of	 joint	operations.	The co-operation	
of	 producers-exporters	may	 take	 the  form	of	 a  group	of	 exporters	 or	
piggy-backing	– an	arrangement	in	which	usually	a big	company	allows	
a small	one	to	use	its	distribution	network	to	sell	products/services	that	
are complementary to its own products (or at least do not compete with 
them)	and	appeal	to	the same	customers.	The small	firm,	benefiting	from	
the  extensive	 sales	 network	 and	 brand	 image	 of	 the  larger	 company,	
exports its products/services at lower risk and lower costs, including lo-
gistics	and	administration.	The big	firm,	thanks	to	this	cooperation,	en-
riches	the range	and	scale	of	its	sales,	as	well	as	quickly	recovers	a part	
of	the capital	invested	in	the creation	of	the distribution	network.	Some-
times	a big	firm	also	uses	the distribution	network	of	a small	one.

A characteristic feature of transit trade	 is	 the  fact	 that	 it	 does	
not	 take	place	directly	between	 the exporter,	 from	 the  country	where	
the goods	originate,	and	the importer,	based	in	the destination	country,	
but	via	a transit	company	based	in	a third	country.	Such	trade	may	result	
from compensation transactions, or producers’ and/or recipients’ poor 
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knowledge	of	 foreign	markets.	The  reasons	may	also	be	 trade	protec-
tionism or political motivations. Transit trade may take either direct or 
indirect forms, also called direct or indirect re-export.

The use of counter trade may result from payment difficulties be-
tween	parties	to	foreign	trade	transactions	and	can	take	the form	of	bar-
ter, compensation buying, buy-back or offset. In barter transactions, no 
money	is	used,	since	the transaction	essentially	concerns	the exchange	of	
goods	in	kind	– goods	are	simply	exchanged	for	other	goods	of	the same	
value.

In	 the  case	 of	 compensation transactions, exporters undertake 
commitments to buy certain goods or services from importers. There are 
two transactions, not necessarily equivalent, implemented and financed 
individually,	and	the time	of	their	execution	can	be	relatively	long.

Buy-back transactions	 are	most	 often	 found	 in	 the  exchange	 of	
investment	 goods.	 The  exporter	 undertakes	 to	 buy	 from	 the  importer	
the goods	produced	with	the use	of	machines,	equipment	or	other	in-
vestment	goods	that	the exporter	previously	delivered.

Among offset transactions we find high value long-term transac-
tions	 (lasting	 even	 as	 long	 as	 30	 years).	 They	 differ	 as	 to	 the  role	 of	
the  state	 in	 the  process	 of	 implementing	 trading	 arrangements	 and	
the degree	of	the functional	link	between	the compensation	goods	and	
the goods	delivered	within	the main	(primary)	export	transaction.	Where-
as	in	buy-back	transactions,	the delivery	of	machines	and	equipment	is	
paid	back	with	the goods	produced	with	the use	of	this	equipment,	in	
the  case	 of	 offset	 arrangements,	 the  compensation	 goods	 or	 services	
quite	often	go	beyond	the scope	of	the primary	export	transaction	(in-
direct	offset).	Most	often,	the exporter	undertakes	to	put	into	operation	
in	the importer’s	country	the licensed	production	of	certain	goods,	or	to	
purchase	(or	find	a buyer	for)	certain	goods	designated	by	the importer,	
or	to	contribute	shares	in	a selected	company	or	to	conclude	a subcon-
tracting	arrangement	with	a designated	economic	entity	in	the import-
er’s country.

A close connection between compensation goods and services 
and	 the  exported	 product	 characterises	 direct offset, usually found 
in	 the military,	construction	and	energy	sectors.	Conversely,	 in	 indirect	
offset,	the commitments	and	liabilities	do	not	have	a direct	association	
with	the export	project	 implemented:	 they	 involve	rather	 the activities	
aimed	at	 improving	 the economic	 situation	of	 the country	purchasing	
the technologically	advanced	goods.	Offset	transactions	usually	involve	
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concluding	several	contracts.	Next	to	the main	export	contract	(for	arma-
ment,	aircrafts,	power	units),	the essential	offset	(compensation)	contract	
between	the government	and	the exporter	is	concluded.	The compensa-
tion	contract	stipulates	the scope	and	value	of	the offsetting	activities	to	
be	implemented	in	the importer	country’s	territory	or	in	the territory	of	
other	countries,	together	with	entrepreneurs	from	the importer’s	coun-
try.	Both	contracts	are	usually	concluded	at	the same	time.

Licence	 sale	 is	 a  form	 of	 entry	 into	 a  foreign	 market	 in	 which	
the  right	 to	profit-making	exploitation	of	 intangible	assets,	which	are	
subject	to	patent	or	industrial	designs	protection,	is	granted	to	the buy-
er	in	return	for	a one-time	or	continuous	licence	fee	(royalties).	Assets	
traded under licence sales are technical, organisational or technological 
solutions, models and designs, brands, trademarks or know-how (which 
is also an intangible industrial asset, however, one which does not fall 
under patent or registration protection). When it comes to liabilities on 
the side	of	the licensor,	we	can	distinguish	between	pure	(patent)	and	
mixed	 (complex)	 licensing	 transactions.	 As	 far	 as	 the  scope	 of	 rights	
granted is concerned, we can name full or partial transactions as well as 
exclusive and non-exclusive ones (including full exclusive and non-exclu-
sive partial ones).

Franchising,	which	is	a wider	form	of	internationalisation	than	mere	
licensing and as such covers all type of licensing relationships, usually 
takes	the form	of	product	and	trade	name	franchising	as	well	as	busi-
ness format package franchising. While under licensing transactions only 
some	elements	of	the business	(brand,	trade	mark,	industrial	design	or	
technology)	are	the subject	of	the transaction,	in	franchising	agreements	
(in	particular	 in	package	franchising)	the franchiser	grants	to	the fran-
chisee	– in	return	for	financial	remuneration	– the right	to	use	the com-
plex business operation model. Contract of that kind are found mainly in 
the services	and	trade	sectors.

The essence of contract manufacturing abroad consists in conclud-
ing	with	a local	producer	an	agreement	for	manufacturing	and	servicing	
of	products	(according	to	the specifications	provided),	with	the right	to	
decide	about	sales,	pricing,	distribution	and	marketing	left	in	the hands	
of	the principal.

Subcontracting and original equipment manufacturing contracts 
are	among	the export-import	type	of	transactions,	since	they	consist	in	
providing	the contractor	with	components	for	the manufacturing	of	final	
goods	intended	for	sales	on	a given	market.
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Managerial contracts	constitute	a form	of	international	activities	of	
enterprises	consisting	in	the provision	of	company	management	services	
by	a team	of	appropriately	knowledgeable	and	experienced	personnel.	
This managerial team, however, cannot undertake any commitments or 
make	key	decisions	related	to	the company	managed	without	prior	per-
mission	of	the principal.

Turnkey investment contracts (concerning complex investments) 
constitute	a specialised	category	of	managerial	contracts	and	at	the same	
time	they	are	among	the most	advanced,	complicated	and	risk-charged	
non-capital forms of internationalisation. 

4.1.2. Forms of operating on the international market with capital 
involvement

A joint venture	is	a capital	form	of	operation	on	a foreign	market,	
which	consists	 in	establishing	a  company	with	 the participation	of	an	
independent	foreign	partner.	The shareholders	bring	into	the company	
contributions in kind, financial resources, know-how or knowledge of 
local	markets	and	the domestic	regulations	 in	force.	The contributions	
of foreign partners are usually: capital, brand and technology, while lo-
cal partners usually bring in: local staff, land, local contacts, distribution 
networks	and	other	resources.	Thus,	the resources	of	both	parties	are	in-
volved	and	the risk	and	rewards	involved	in	a joint	enterprise	are	shared.	
The chances	of	success	are	larger	when	the shares	and	contributions	of	
both partners are similar and where there are no substantive differences 
in	opinions,	systems	of	values	and	the methods	of	operation.	

From	the point	of	view	of	the size	of	partner	share,	 joint	ventures	
may	be	divided	into	majority,	minority	and	parity	joint	ventures.	In	turn,	
as	far	as	the market	sectors	are	concerned,	we	can	distinguish	commer-
cial,	manufacturing	or	service	joint	ventures,	while	the roles	the partners	
play	in	the production	and	distribution	chain	determines	the division	of	
joint	ventures	between	vertical	ones	(enterprises	belong	to	different	lev-
els)	or	horizontal	ones	(the	partners	are	from	the same	level).	Joint	ven-
tures can be formed for indefinite or definite periods of time, i.e. for 
the execution	of	a particular	project	only.

Strategic alliances are voluntary business cooperative agreements, 
concluded between both competing and non-rivalling companies. 
Among	the alliances	of	non-rivalling	enterprises,	we	find	vertical partner-
ships,	established	by	companies	from	different	levels	of	the distribution	
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channel,	which	operate	on	the basis	of	the provider-recipient	relation-
ship. Intersectoral agreements	are	concluded	between	the companies	
involved in entirely different activities with no provider-recipient relation-
ship between them. Multinational joint ventures are such forms of co-
operation	in	which	one	of	the partners	disposes	of	an	attractive	product	
while	the other	one	offers	access	to	the desired	markets.

The alliances formed by competing companies include:

•	 complementary alliances, whereby co-operation takes place be-
tween	the producers	of	goods	intended	for	similar	use	and	it	aims	
at	a more	efficient	exploitation	of	the functions	these	goods	already	
possess,

•	 integrating alliances,	formed	for	the joint	production	of	some	ele-
ments	that	are	later	used	separately	by	each	of	the partners,

•	 additive alliances,	which	consist	in	co-operation	aimed	at	the joint	
manufacturing	 of	 a  single	 product,	 in	 consequence	 leading	 to	
the suspension	of	competition	between	the partners.

Among	the strategic	alliances	we	can	also	distinguish	manufactur-
ing, distribution, research and development alliances or consortia, 
which	are	close	in	nature	to	joint	ventures.

Foreign direct investments	(FDI)	constitute	a form	of	running	inde-
pendent operations abroad, which consists in establishing subsidiaries or 
branches	and	represent	the most	capital-intensive	and	risk-charged	mode	
of	entry	into	a foreign	market.	They	can	be	created	either	by	the purchase	
(take-over)	of	an	already	existing	company	operating	 in	a given	sector	
(brownfield	investment),	or	by	establishing	a new	company	(greenfield	
investments).	A new	entity	can	be	a direct branch,	a wholly-owned sub-
sidiary	or	a joint venture.	The basic	difference	between	a branch	and	
a foreign	subsidiary	is	that	a branch	is	subject	to	the law	of	the country	
of	origin	and	constitutes	an	integral	part	of	the mother	company,	which	
bears	the full	responsibility	for	branch	operations.	A subsidiary,	in	turn,	
has	 its	 own	 legal	 personality	 and	 is	 a  separate	 unit,	 operating	 under	
the law	of	the host	country.	

Companies	 usually	 undertake	 various	measures	 to	 reduce	 the  risk	
of international business transactions. Appropriately formulated agree-
ments	and	contracts	constitute	the principal	and	most	commonly	used	
tool for minimising these risks.
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4.2. Preparation and conclusion of commercial transactions

4.2.1. Inquiries, offers, orders and contracts

An	entrepreneur	who	intends	to	find	a contractor	formulates	an	in-
quiry,	 usually	 in	 the  form	of	a  commercial	 letter,	 and	 sends	 it	out	by	
post, fax, e-mail, or sometimes even via SMS or MMS, to selected com-
panies.	The purpose	of	the inquiry,	which	does	not	involve	any	legal	con-
sequences	for	the parties,	is	inviting	the addressee	to	submit	an	offer	to	
sell given goods or services.

An offer	 (also	a bid	or	 tender)	 is	a binding	proposal	 to	purchase/
sell merchandise or to provide services (or both), which specifies explic-
itly	the definite	terms	of	the future	sales/purchase	contract.	Submitting	
a non-binding	offer	is	also	possible,	but	its	non-binding	nature	must	be	
clearly	stated	in	the document.	An	offer	submitted	following	an	inquiry	
is	a solicited	offer	or	bid,	while	an	offer	sent	on	the initiative	of	the seller,	
without prior inquiry, constitutes an unsolicited offer/bid.

The acceptance of the offer	by	the offeree	should	be	full	and	un-
conditional	 as	only	 such	an	acceptance	 is	binding	 for	 the bidder.	 This	
acceptance	can	take	the form	of	placing an order,	by	which	the send-
er	gives	his/her	approval	to	conclude	the export/import	contract,	under	
conditions	previously	agreed	with	the partner.	The acceptance	of	the of-
fer	 without	 reservations,	 e.g.	 in	 the  form	 of	 an	order confirmation, 
means	 that	 a  contract	 has	 been	 concluded.	 The  contract	 can	 also	 be	
concluded	by	further	specification	of	the offer	as	a result	of	negotiations	
with	subsequent	confirmation	of	 this	clarified	offer	by	the seller,	or	 in	
the form	of	a single	legal	document.	Such	a single	legal	document,	or	
a single document contract, containing all provisions regarding mutual 
considerations	by	the parties,	may	take	the form	of	a standard	contract,	
prepared	with	the use	of	a special	 form/template.	However,	 in	foreign	
trade, multi-document contracts are used more often. They result from 
the  exchange	 of	 documents	 (inquiry,	 offer,	 acceptance	 of	 offer,	 order	
placement,	order	confirmation)	between	the parties.

Regardless	of	 the way	 in	which	a  contract	 is	 concluded,	 it	 should	
contain certain key elements, known as standard clauses, referring to 
the contractual	obligations	such	as:	subject	of	the contract,	the amount	
of	goods	or	scope	of	services,	pricing,	the place	of	goods	or	services	deliv-
ery, delivery terms according to appropriate trading rules (e.g. Incoterms, 
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Combiterms,	RAFTD),	the date	of	delivery,	means	of	transportation	and	
payment	 terms.	 The  contract	 may	 also	 list	 additional clauses/condi-
tions:	e.g.	the jurisdiction	clause,	arbitration	clause,	revision	clause,	price	
review	 clause,	 entry	 into	 force	 clause,	 force	majeure clause, re-export 
prohibition clause, liquidated damages clause or complaint clause. These 
supplementary	 conditions	 can	be	 formulated	by	one	of	 the parties	or	
recommended by professional organisations, chambers of commerce as 
well	as	state	or	international	authorities.	The inherent	parts	of	the con-
tract are also appendices of various kinds, including: description of tech-
nical conditions, specifications, instructions concerning packaging, label-
ling or loading, etc.

4.2.2. Law applicable to the contract

By	law	applicable	to	the contract	we	mean	the law	which	governs	
the contractual	arrangements	between	the parties	and	to	which	the par-
ties	 and	 courts	 refer	 in	 case	 of	 disputes	 arising	 under	 the  contract.	
The choice	of	the applicable	law	exerts	its	influence	on	a number	of	key	
elements	of	the contract,	both	at	the stage	of	the contract’s	formulation	
and	during	the implementation	phase.

Legislations	of	the majority	of	states	and	international	conventions	
guarantee	to	the contracting	parties	a fundamental	right of the free-
dom of contract	(concluded	in	good	faith	and	according	to	the rule	of	
business	honesty).	The  freedom	of	contract	 refers	 to	 the autonomy	 in	
shaping	 the  substantive	 contents	of	 an	agreement,	 choice	of	 its	 form	
(written,	oral,	electronic,	expressed	with	gesture),	language	and	the law	
governing	 the  contract.	 The  contractual	 provisions	 cannot,	 however,	
contravene, under pain of invalidity, public law provisions (fiscal, mon-
etary or related to sanitary norms), and those norms of domestic, inter-
national and supranational laws in force which are applicable according 
to	the appropriate	provisions	of	private	international	law	(national	laws	
regulating foreign exchange and applicable by virtue of relevant conflict-
of-laws rules of private international law). 

The	legal	capacity	of	the parties	to	conclude	a contract	is	determined	
according	to	the national	law	of	the country	of	residence	(natural	per-
sons)	or	of	the seat	of	a company.	The form	of	the contract	is	assessed	
according	to	the conflict-of-law	rules	and	usually	it	is	the law	of	the coun-
try	where	the contract	is	concluded.
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An	 international	 contract	 is	 thus	 governed	 by	 the  law	 explicitly	
chosen	by	the parties,	for	instance,	in	the law of the contract clause. 
The selection	of	the applicable	law	can	also	be	implicit,	yet	still	must	un-
ambiguously	result	from	the provisions	of	the contract	or	from	the wider	
context	of	a given	case.	The applicable	law	may	be	that	of	the country	
of	one	of	 the parties	 to	the agreement,	or	 the  law	of	a  third	country.	
The parties	can	also	choose	international	commercial	law,	resulting	from	
international	agreements	to	which	one	of	the countries	country	is	a par-
ty. Resolutions by international organisations or systems of sectoral com-
mercial practices and usage, formulated and published by governmental 
and	 professional	 organisations,	may	 also	 govern	 the  contractual	 rela-
tions	between	the parties.	These	customary	commercial	practices	usually	
overlap	with	the legal	systems	of	the signatory	countries.	Among	these	
arrangements we find: UNIDROIT Principles of International Commercial 
Contracts,	the United	Nations	Convention	on	Contracts	for	the Interna-
tional	Sale	of	Goods	(UN	CISG),	The Principles	of	European	Contract	Law	
(PECL)	and	Regulation	(EC)	No	593/2008	of	the European	Parliament	and	
of	the Council	of	17	June	2008	on	the law	applicable	to	contractual	obli-
gations	(Rome	I),	replacing	the Rome	Convention	on	the Law	Applicable	
to Contractual Obligations.

The	parties	may	 choose	 the  applicable	 law	 for	 the  entire	 contract	
or	part	of	it,	for	example	with	the use	of	the following	provision:	‘The	
contract	shall	be	governed	by	Polish	law,	with	the exception	of	Article	...,	
subject	to	Spanish	law’	or	‘The	Contract	shall	be	regulated	by	UN	CISG,	
except	for	Art.	....,	which,	should	such	a need	arise,	may	be	amended	in	
accordance	with	German	law.’	The choice	of	the law	applicable	does	not	
exclude	later	changes	in	this	respect,	related	to	both	the entire	contract	
and to any part of it. 

In	the case	of	parties	not	having	chosen	the law	of	the contract,	or	
when	the choice	made	is	 ineffective,	the determination	of	the govern-
ing	 law	belongs	 to	 the  authority	 competent	 to	 settle	 the dispute,	 ac-
cording	to	the rules	of	private	international	law	(conflict-of-law	rules)	of	
the country	in	which	this	authority	is	based1. 

1	 In	practice,	it	 is	usually	the country	of	residence	of	the defendant	or,	in	the case	of	
an	 enterprise,	 the  country	where	 the  company	 is	 registered,	 conducts	 its	 business	
activities and where its office and its property are based. This is because it is easier to 
force	the defendant	to	appear	before	the court	than	in	the case	when	he/she	remains	
outside	this	court’s	jurisdiction.	
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The	law	of	the country	of	the seller	will	be	the applicable	 law,	be-
cause	it	is	most	closely	connected	with	the contract	concluded2.	The law	
of	 the  country	where	 the dispute	 takes	place,	where	 the  contract	has	
been	concluded	and	is	implemented,	or	where	the immovable	property	is	
located,	may	be	also	chosen	as	the governing	law.	It	can	also	be	the law	
of	 the  country	of	 the  language	 in	which	 the  contract	was	 concluded,	
whose	 currency	 is	 used	 in	 invoicing	 or	 payments,	 or	 even	 the  law	 of	
the country	whose	flag	is	flown	on	the vessel	carrying	the goods.	

The aforementioned conventions and international agreements, pro-
viding	for	the standardisation	of	laws	relating	to	commercials	transaction	
on	international	markets,	serve	the purpose	of	eliminating	the necessity	
to	consider	various	factors,	when	decisions	as	to	the applicable	laws	are	
taken. International conventions or private international law should ap-
ply	when	decisions	as	to	the choice	of	the law	governing	the contracts	
are	taken	in	the case	of	contracts	concluded	with	contractors	from	out-
side	the EU.	

Regulation	 (EC)	 No	 593/2008	 of	 the  European	 Parliament	 and	 of	
the Council	of	17	June	2008	on	the law	applicable	to	contractual	obliga-
tions	(known	as	the Rome	I	Regulation),	provides	for	the rules	applicable	
to	the choice	of	the law	governing	contracts	concluded	between	EU	con-
tractors.	The Regulation	is	directly	applicable	in	the EU	territory	and	takes	
precedence over international conventions and domestic laws. Although 
the principal	rule	is	the freedom	of	choice	of	the law	applicable,	the par-
ties’	autonomy	is	limited	to	the choice	between	the laws	of	designated	

2	 In	 the case	when	no	choice	of	EU	contracting	parties	has	been	made	according	to	
the ‘Rome	I’	Regulation,	the contract	should	be	governed	by	the law	of	the country	
where	the party	required	to	effect	the characteristic	performance	of	the contract	has	
his	habitual	 residence.	A  characteristic	performance	 is	 such	a performance,	usually	
non-pecuniary,	which	decides	the specificity	of	the contract	in	question.	In	the case	
of	a sales	contract,	the performance	is	that	of	the seller,	and	the contract	will	be	gov-
erned	by	the law	of	the country	in	which	the seller	has	the place	of	habitual	residence	
– the place	where	the main	office	is	based	(Article	19).	Similar	rules	for	the designation	
of	the law	governing	the contract	are	applied	in	the case	of	services	contracts	as	well	
as those related to distribution, credits or franchising. Different rules apply to con-
tracts relating to rights in rem in immovable property or tenancies of such property. 
These	contracts	are	governed	by	the law	of	the country	where	the property	is	situated.	
The ‘Rome	I’	Regulation	also	provides	for	specific	arrangements	concerning	specific	
types of contracts such as: contracts concerning carriage, insurance, voluntary assign-
ment of receivables, individual employment contracts or contracts concluded with 
consumers.	In	those	cases,	regardless	of	the choice	made	by	the parties,	some	specific	
limitations	deriving	directly	from	the Regulation	apply.	
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countries,	which	 excludes	 the  possibility	 of	 preference	 being	 given	 to	
the law	contained	in	private	codifications:	UNIDROIT,	Principles	of	Inter-
national Commercial Contracts or Principles of European Contract Law.

In	 short,	 each	 contract	 is	 subject	 to	 its	 governing	 law,	 chosen	 by	
the parties	to	the agreement	or	– in	the absence	of	the governing	law	
clause	 in	the contract	or	 in	the case	of	 ineffectual	choice	– to	the  law	
specified by private international law regulations. International agree-
ments	 ratified	by	a given	country,	 constituting	an	 integral	part	of	any	
domestic	legal	system,	take	precedence	over	the rules	established	by	na-
tional laws. 

4.2.3. Commercial jurisdiction and enforcement of judgements

When	 a  dispute	 under	 an	 international	 sales	 contract	 arises,	 it	 is	
important	 to	 identify	 the proper	 jurisdiction,	 i.e.	 the  court	 competent	
to	hear	the case.	The generally	accepted	rule	provides	that	judgements	
given	by	courts	in	one	country	are	binding	in	the territory	of	this	coun-
try,	while	 the recognition	and	enforcement	of	 judgement	by	courts	of	
other	countries	depends	on	whether	a national	law	(bill)	or	international	
agreements	provide	for	such	a possibility.

The	New	York	Convention	of	1958	on	the Recognition	and	Enforce-
ment	of	Foreign	Arbitral	Awards	is	the principal	legal	act	with	internation-
al	reach	in	this	respect.	Under	this	Convention,	the judgements	in	both	
civil	and	commercial	cases	can	be	enforced,	not	only	those	in	the terri-
tory	of	the country-signatory	to	the Convention.	This	is	because	the Con-
vention	commits	the member	states	to	recognise	foreign	arbitral	awards	
as	 binding	 and	 to	 enforce	 them	 in	 accordance	with	 the  procedure	 in	
force	in	the state	of	enforcement.	The document	also	stipulates	explicitly	
the reasons	for	the refusal	of	enforcement,	transferring	the burden	of	
proof	to	the party	against	whom	the enforcement	procedure	in	invoked.	

Under	the EU	system,	the principal	legal	act	that	regulates	the juris-
diction,	recognition	and	enforcement	of	judgements	is	Regulation	(EU)	
no	1215/2012	of	the European	Parliament	and	of	the Council	of	12	De-
cember	 2012	 on	 jurisdiction	 and	 the  recognition	 and	 enforcement	 of	
judgments	 in	 civil	 and	 commercial	matters	 (known	as	Brussels	bis),	 in	
force	since	10.01.2015	[Official	Journal	of	the European	Union,	L	351/1	
of	20.12.2012].	The Regulation	is	applicable	in	both	civil	and	commer-
cial	cases,	regardless	of	the type	of	court	involved.	However,	it	does	not	
cover	the issues	of	relationships	between	common	courts	and	arbitration	
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bodies, and does not apply to arbitration cases, leaving these matters to 
other	international	law	acts,	including	the New	York	Convention.	More-
over,	the discussed	EU	Regulation	does	not	cover	matters	relating	to	tax,	
customs	and	administrative	cases,	nor	 the  litigation	concerning	 the  li-
ability	of	the State	for	actions	or	failure	to	act	in	exercising	its	statutory	
powers.

Under	the 1215/2012	Regulation,	an	agreement	conferring	jurisdic-
tion in international trade	should	be	concluded	in	a form	which	accords	
with	the usage	of	which	the parties	are	aware,	and	which	they	regularly	
observe (Article 25, 1 (c)), while any communication by electronic means 
providing	a durable	record	of	the agreement	is	equivalent	to	a written	
form.	 Further,	 an	 agreement	 conferring	 jurisdiction,	which	 forms	 part	
of	the main	contract,	is	treated	as	an	agreement	independent	of	other	
terms	of	the contract.	Therefore,	it	is	not	possible	to	contest	the valid-
ity	of	the agreement	conferring	jurisdiction	solely	on	the grounds	that	
the main	contract	is	not	valid.	

If,	regardless	of	their	domicile,	the parties	have	agreed	that	the courts	
of	 a member	 state	 should	be	 competent	 to	 settle	 any	disputes	which	
have	already	arisen	or	which	may	arise,	these	courts	should	have	juris-
diction,	unless	the agreement	– under	the law	of	that	member	state	– is	
null	and	void	as	to	its	substantial	validity.	Such	jurisdiction	is	treated	as	
exclusive	if	the parties	have	not	agreed	otherwise.	The court	designated	
in	the agreement	conferring	jurisdiction	basically	takes	precedence	over	
other	competent	courts,	regardless	of	the court	to	which	the case	was	
originally	brought.	This	limits	the possibility	of	bringing	cases	to	courts	
other	than	the court	designated	in	the agreement.	

If	 a  case	 is	 being	heard	by	 a  court	 in	 a  third	 country,	 i.e.	 outside	
the  EU	 territory,	 a  competent	 court	 in	 a  member	 state	 can	 suspend	
the proceedings,	 taking	 into	 account	 the proceedings	pending	before	
a third	state’s	court,	if	there	are	justified	reasons	to	expect	that	a judge-
ment	of	the third	State’s	court	will	be	capable	of	being	recognised	and	
enforced	in	the member	state	in	question.	

Employees	and	consumers	may	sue	the employers	and	entrepreneurs	
not	domiciled	in	the EU	before	EU	courts,	regardless	of	these	employers’	
or entrepreneurs’ domicile or seat. In other cases, including those relat-
ing	to	international	trade	contracts,	the possibility	of	a lawsuit	depends	
on	the defendant’s	being	domiciled	in	the EU	territory.	

A	judgment	given	in	a member	state	should	be	recognised	in	other	
member	 states	 of	 the  EU,	 even	 if	 it	 concerns	 a person	not	domiciled	
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in	a member	state.	When	a judgement	is	given	in	a member	state	and	
enforceable in that member state, it should be enforceable in anoth-
er	member	 state	without	 the need	 to	 establish	 its	 enforceability.	 Fur-
thermore,	such	a judgment	may	not	be	reviewed	as	to	its	substance	in	
the member	state	addressed,	under	any	circumstances.	A party	 invok-
ing	a judgment	given	in	another	member	state	must	provide	a copy	of	
the judgment	and	an	appropriate	certificate.	The court	or	other	compe-
tent	body	before	which	such	a judgment	has	been	invoked	may	– if	nec-
essary	– require	it	to	be	provided	with	a translation	or	a transliteration	
of	the judgment.

In	accordance	with	the procedure	provided	for	in	the Regulation,	any	
interested	party	may	apply	for	a decision	that	there	are	no	grounds	for	
refusal	of	a judgement	recognition.	Moreover,	a judgement	enforceable	
by	operation	of	law	constitutes	the basis	to	apply	any	protective	mea-
sures	existing	under	the law	of	the member	state	addressed.	Procedures	
related	 to	 the  enforcement	 of	 judgements	 given	 in	 another	 member	
state	should	also	be	governed	by	the law	of	the member	state	addressed.	

Recognition or enforcement may be refused on application of an 
interested party, if: a) recognition would be contrary to public order; 
b)	 the defendant	was	not	 served	with	 the document	which	 instituted	
the proceedings	in	sufficient	time	and	in	such	a way	as	to	enable	him/her	
to	arrange	for	his/her	defence;	c)	the judgment	conflicts	with	a judgment	
given	in	another	member	state	or	in	a third	State	and	involving	the same	
cause	of	action	between	the same	parties.

The	Regulation	does	not	affect	the application	of	the Lugano	Con-
vention	on	Jurisdiction	and	the Enforcement	of	Judgments	in	Civil	and	
Commercial	Matters,	which	entered	 into	 force	on	1	January	2010	and	
the aforementioned	New	York	Convention	of	1958.

4.2.4. Commercial uses, customs and contractual clauses

International	trade	is	based	to	a large	extent	on	commercial	practice	
and	usages.	Commercial	practice	means	a traditional	way	of	proceeding	
when	concluding	a contract,	or	a widely	accepted	and	uniform	way	of	in-
terpreting	the terminology	used	in	commercial	exchanges.	Its	legal	value,	
that	is	its	role,	place	and	scope	of	application	– is	defined	by	the domes-
tic	law	applicable	to	a particular	contract.	It	cannot	be	contradictory	with	
the rules	of	the law	in	force:	the parties	to	a contract	enjoy	the freedom	
of agreement on, and application of, customary commercial practices, 
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yet	still	within	the limits	of	the laws	in	force.	Customary	arrangements	
may	only	supplement	the contractual	provisions	and	must	be	explicit	and	
widely	known	in	commercial	practice	or	in	a particular	business	sector.	
Commercial	usage	is	a trade	practice	officially	recognised	by	a compe-
tent body and declared as binding or recommended. 

The	International	Chamber	of	Commerce	(ICC)	in	Paris	is	the principal	
organisation providing standardisation of various commercial practices. 
It	has	published	a number	of	documents	related	to	commercial	practic-
es used in international transactions settlements, namely: Uniform Cus-
toms and Practice for Documentary Credits (UCP 600), Uniform Customs 
and Practice for Documentary Credits for Electronic Presentation (eUCP), 
Uniform	Rules	for	Collection	(URC522),	 the Uniform	Rules	for	Demand	
Guarantees (URDG458), Uniform Rules for Contract Guarantees (DOC-
DEX	811)	 and	Documentary	 Instruments	Dispute	 Resolution	 Expertise.	
In	order	to	secure	the precise	definition	and	common	interpretation	of	
the terms	and	conditions	of	trade	used	in	the contract,	the ICC	has	pub-
lished	a number	of	subsequent	versions	of	the International	Commercial	
Terms	(Incoterms),	with	the first	version	published	as	early	as	1936,	and	
the  latest	 in	2010.They	have	brought	 together	 typical	 and	most	 com-
monly used combinations of contractual commitments between buyers 
and	sellers	(in	particular	the costs	and	risks).When	negotiating	an	inter-
national	sales	contract,	the contractors	should	pay	as	much	attention	to	
the conditions	and	terms	of	trade	as	to	the selling	price.	

The description of the subject of the contract should be precise 
enough to enable its clear identification, for example by a) indication of 
the trading	name	or	brand	of	the good,	supplemented	by	the necessary	
technical	data,	b)	 reference	 to	a  sample	or	 a design	 (delivered	before	
the conclusion	of	the contract	and	preserved	for	the purpose	of	claiming	
damages),	c)	a description	with	accompanying	drawings,	photographs,	
documentation	and	list	of	technical	parameters,	d)	definition	of	the mer-
chandise	quality	determined	by	the trading	name,	technical	data	accom-
panying	the description	of	the subject	of	the contract	or	by	appropriate	
merchandise standards.

The unit price	of	merchandise	is	expressed	in	the agreed	currency	of	
a contract	with	possible	additional	clauses	(a	valorisation	clause	or	price	
review	clause).	 The price	 remains	 closely	 related	 to	a discount,	 a per-
centage	 reduction	 in	price	offered	on	purchase	of	 a  larger	 tranche	of	
goods.	A discount	can	be	also	offered	to	regular	clients	who	refrain	from	
buying competing products (customer discount/loyalty discount) or to 



Bogdan Buczkowski

Practical Aspects in Doing International Business104

the clients	who	– in	a given	period	of	time	– purchased	at	least	a pre-
defined amount of goods (volume discount or quantity discount).

An early payment discount	 is	a percentage	discount	 that	can	be	
granted	in	the case	of	cash	payment	or	payment	made	before	the date	
agreed	 under	 the  contract.	 In	 practice,	 this	 discount	 usually	 takes	
the form	of	an	 invoice	rebate,	written	down	in	short	on	an	 invoice	as	
e.g. 3/14 net. 30,	meaning	that	for	making	a payment	within	14	days,	
the buyer	will	receive	a 3%	discount	and	if	the payment	is	made	within	
30 days, no interest on late payment will be charged. 

A quality discount	is	offered	to	an	importer,	either	on	the exporter’s	
initiative	or	as	a result	of	a complaint	accepted,	if	the goods	delivered	
are	of	lower	quality	than	stipulated	in	the contract.	The specific	names	
of	these	types	of	discounts	evolved	gradually	in	the case	of	goods	sub-
ject	to	natural	loss,	such	as:	sticky	substance	adhering	to	the packaging	
– besemschon,	drying	up	or	shrinking	down	– decalo, liquid leaking out 
– leakage, or fusti,	meaning	the contamination	of	goods	by	foreign	par-
ticles. Quality discounts and compensations are usually not included in 
the contract,	although	with	regular	partners	and	trade	in	homogenous	
goods,	transported	by	the same	means	and	to/from	the same	destina-
tions,	 these	 discounts	 are	 provided	 for	 in	 the  contract	 so	 as	 to	 avoid	
unnecessary	costs	and	 inconvenience	connected	with	 the discharge	of	
the goods’	quantity	after	their	delivery.

The currency of the contract	in	which	the price	is	expressed	can	be	
that	of	either	of	the parties	or	of	a third	country.	

The quantity of goods is expressed in appropriate units of meas-
urement	(tonnes,	metres,	pieces,	pairs,	barrels).	When	the word	‘circa’	
is	 added	 before	 the  quantity	 of	 goods,	 it	 is	 commonly	 accepted	 that	
the variation	amounts	to	±10%,	unless	the parties	have	agreed	other-
wise.

The date/time of delivery,	 that	 is,	 the time	of	 implementation	of	
the contractual	obligations,	can	be	specified	precisely	as	e.g.	25	October	
2015,	or	only	approximately,	subject	to	further	clarification.	The date	of	
delivery	can	be	expressed	in	a number	of	different	ways.	In	transactions	
providing	for	instant	delivery,	the terms	immediately, promptly or as soon 
as possible are used. However, as these terms are not very precise, they 
can	be	interpreted	in	a number	of	different	ways.	A delivery	date	may	
also	mean	a designated	period	within	which	the delivery	of	the goods	
should	take	place.	In	that	case,	the seller	can	deliver	the goods	on	any	
day	within	the period,	with	customary	notification	of	the forthcoming	
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delivery	 required.	The period	can	be	 specified	by	use	of	 the  following	
phrases: ‘within a quarter ...’, ‘between ... (date) and … (date)’, ‘within 
a month from …’, ‘at the beginning of ... (month)’, meaning between 
day 1 and 10, ‘in the middle of ... (month)’, meaning any day between 
11th and 20th	day	of	the month,	‘at the end of ... (month)’, meaning any 
day	after	the 16th, ‘within a month’	– between the first and last days of 
a  month. Additionally, primo	 – means	 delivery	within	 first	 10	 days	 of	
a month,	medio	– 10	middle	days,	and	ultimo	– last	10	days	of	a month.	
Some	of	the customs	and	standards	have	been	borrowed	from	everyday	
language,	for	example	a.s.a.p.	(as	soon	as	possible),	which	– in	maritime	
transport	– means	the order	to	ship	the goods	by	first	vessel	on	which	
the entire	 consignment	 can	be	 loaded,	or	 as	 soon	as	 the  sea	 route	 is	
open. Similarly, immediately	– means	the order	to	ship	by	first	accessible	
freight	from	a given	port.	The Loco	formula	means	the sales	of	goods	to	
be	collected	from	the place	where	the goods	were	stored	at	the time	of	
the conclusion	of	the contract,	whereas	the Franco formula means for-
warding	the goods	to	the recipient.	These	terms	were	commonly	used	
before introduction of Incoterms. 

Commercial	formulas	play	an	important	role	in	defining	the terms of 
delivery (also called delivery base or price formula) which specify wheth-
er	the goods	are	to	be	made	available	to	the buyer	at	the seller’s	own	
premises	(group	E),	forwarded	to	a carrier	or	for	loading	to	a means	of	
transport	(groups	F	and	C),	or	delivered	to	a designated	place	(group D).	
As	 far	 as	 customs	 clearance	 is	 concerned,	 the  last	 two	 versions	of	 In-
coterms	provide	 for	 the  rule	 that	 the exports	customs	clearance	 is	ex-
ecuted	 by	 the  exporter	 and	 the  import	 customs	 clearance	 falls	 under	
the  responsibility	of	 the  importer,	with	 the exception	of	 the EXW	 for-
mula, where customs clearance in both exports and imports belong to 
the importer,	and	the DDP	formula,	where	both	are	executed	by	the ex-
porter.	 The  seller,	 regardless	 of	 the  commercial	 formula,	 is	 obliged	 to	
secure	appropriate	packaging	(unless	the contract	provides	otherwise),	
labelling and to provide evidence confirming that these obligations have 
been	fulfilled.	The buyer	is	obliged	to	accept	– in	the named	place	and	at	
the time	agreed	– the properly	individualised	(labelled	by	the seller)	mer-
chandise	as	the subject	of	the contract,	since	from	that	moment	the risk	
related	to	the goods	passes	on	to	him/her.	As	the Incoterms	do	not	con-
cern	the shipping,	banking	or	insurance	arrangements,	they	do	not	ap-
ply	to	third	parties	– carrier,	freight	forwarder	or	insurer.	An	agreement	
on	the use	of	certain	Incoterms	formulas	contained	in	the trade	contract	
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may, however, cause implications for other contracts. If, for example, 
the CFR	or	CIF	formulas	are	used,	the seller	cannot	use	other	means	of	
transport	than	by	sea	or	inland	waterways,	because	a bill	of	lading	(not	
available	in	other	means	of	transport)	has	to	be	submitted	to	the buy-
er.	The type	of	required	shipment	document,	required	under	the credit	
transaction,	is	also	conditioned	by	the means	of	transport	to	be	used.	If,	
under	the letter	of	credit	arrangement,	an	AWB	(Air	waybill)	is	required,	
the seller	may	conclude	a contract	of	carriage	only	with	an	air	carrier.

The Incoterms do not determine issues related to change of own-
ership, liability waivers relating to unexpected incidents, nor about 
the  consequences	of	 contractual	obligations	 infringements,	 except	 for	
the shift	of	responsibility	in	the case	when	the buyer	has	not	fulfilled	his	
obligation	related	to	the acceptance	of	delivery	or	designation	of	a carri-
er	(group	F).	The Incoterms	require	that	the seller	supply	the goods	con-
formant	with	the contract,	but	they	do	not	deal	with	the consequences	
of	the goods	being	not	conformant	with	the contract.	Therefore,	in	order	
to	be	complete	and	comprehensive,	a contract	needs	to	include	individ-
ually negotiated provisions or standard commercial rules. Table 4.2 pre-
sents	the division	of	costs	between	the seller	and	the buyer	for	each	of	
11 terms in Incoterms (version of 2010)

Division	of	the risk	between	the seller	and	the buyer	under	Incoterms	
2010:

1. EXW = EX Works	(from	the premises,	...	a named	place)	– all	means	
of transport.

	 The	seller’s	obligations	related	to	delivery	are	fulfilled	when	the goods	
are	made	available	at	the seller’s	premises.	The seller	is	not	respon-
sible	for	loading	the goods	on	the vehicle	provided	by	the buyer.

2. FCA = Free Carrier	(a	named	place)	– all	means	of	transport.

	 The	seller	is	obliged	to	hand	the goods	over	to	the carrier	(or	oth-
er	person,	e.g.	freight	forwarder)	named	by	the buyer.	The costs	of	
shipment,	on	 its	main	 route,	are	covered	by	 the buyer,	who	 takes	
over	the risk	at	the moment	when	the goods	have	been	handed	over	
to	the carrier.	This	formula	provides	for	two	options	of	delivery,	de-
pending	on	the place	of	handing	the goods	over	to	the charge	of	
the carrier:
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1)	 if	 the delivery	 takes	place	on	the premises	of	 the seller,	 it	 is	 re-
garded	as	being	effected	when	the goods	have	been	loaded	on	
the means	of	transport	provided	by	the carrier,

2)	 if	 the place	 is	different	 from	the seller’s	premises	or	warehouse	
(e.g.	depot,	port),	the delivery	is	deemed	to	have	been	effected	af-
ter	handing	the goods	over	to	the carrier	on	the means	of	transport	
provided	by	the seller.	The unloading	of	the goods	from	the seller’s	
means	of	transport	does	not	fall	under	the seller’s	responsibility.	If	
the place	of	handing	the goods,	the carrier	or	the time	of	delivery	
have	not	been	specified	by	the buyer,	or	if	the carrier	has	not	ac-
cepted	the goods	for	any	reason,	the entire	risk	for	the goods	loss	
of	damage	passes	on	to	the buyer,	on	condition	that	these	goods	
have	been	appropriately	identified	as	the subject	of	the contract.	

3. FAS = Free Alongside Ship	(a	named	port	of	loading)	– transport	by	
sea or inland waterways.

	 The	 seller’s	 obligations	 are	 fulfilled	 when	 the  goods	 have	 been	
placed	alongside	a vessel	in	a quay	at	the designated	port	of	load-
ing.	The seller	is	responsible	for	the exports	customs	clearance	and	
remittance	of	the cost	related	thereof.

4. FOB = Free On Board	(a	named	port	of	loading)	– transport	by	sea	
or inland waterways.

	 The	seller	 is	responsible	for	delivery	of	goods	to	the carrier	named	
by	the buyer.	The costs	of	delivery	along	the main	route	are	not	paid	
by	the seller.	The risk	of	loss	or	damage	is	transferred	to	the buyer	
when	the goods	have	passed	the ship’s	rail	 in	the port	of	loading.	
The seller	is	responsible	for	the customs	clearance	of	the goods	in	ex-
ports,	while	the buyer	undertakes	all	costs	of	remaining	risks	related	
to	transportation	from	the moment	the goods	are	placed	on	board	
the ship.	

5. CFR = Cost and Freight	(a	named	port	of	destination)	– transport	
by sea or inland waterways; for combined transport, CPT Incoterms 
are recommended.

	 The	organisation	of	transport	(concluding	the contract	of	carriage)	
and	related	costs	belong	to	 the seller.	The seller	 is	also	obliged	to	
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deliver	 the goods	to	the carrier,	or	 if	 there	are	several	of	 them,	to	
the first	carrier	in	line.	From	that	moment,	the risk	related	to	dam-
age	 is	 transferred	 to	 the  buyer.	 If	 the  buyer	 wishes	 to	 indemnify	
the goods,	the seller	is	obliged	to	provide	all	information	necessary	
to conclude an insurance contract.

6. CIF = Cost, Insurance and Freight (a named port of destination) 
–  transport	 by	 sea	 or	 inland	waterways	 exclusively;	 for	 combined	
transport, CPT Incoterms are recommended.

	 Under	 this	 arrangement,	 the  scope	 of	 responsibilities,	 division	 of	
costs and risk is analogous to that under CFR, with further responsi-
bility	for	concluding	the insurance	contract	and	payment	of	its	costs	
added.	The seller	must	provide	the buyer	with	evidence	concerning	
the insurance	of	the goods	so	that	the buyer	can	claim	damages	from	
the insurer.	The risk	of	loss	or	damage	is	transferred	from	the seller	to	
the buyer	at	the moment	the goods	have	passed	the ship’s	rail.

7. CPT = Carriage Paid To	(a	named	place	of	destination)	– all	means	
of transport, including combined transport.

	 The	seller	 is	 responsible	 for	concluding	 the contract	of	carriage	 to	
the designated	point	of	delivery	and	to	pay	the costs	of	shipment.	
He/she	is	also	obliged	to	deliver	the goods	to	the carrier,	or	– if	there	
are	 several	 carriers	 involved	–  to	 the  first	of	 them.	 From	 that	mo-
ment,	the risk	of	the goods’	loss	or	damage	is	transferred	to	the buy-
er.	The seller’s	responsibility	is	also	the clearance	of	goods	in	exports.	

8. CIP = Carriage and Insurance Paid To (a named place of destina-
tion)	– all	means	of	transport,	including	combined	transport.

	 Compared	to	that	under	the CPT	formula,	the scope	of	the seller’s	
responsibility	is	extended	to	the obligation	to	conclude	the insurance	
contract and to pay its costs. 

9. DAP = Delivered at Place (a	named	place	of	destination)	– all	means	
of transport.

	 The	seller’s	obligations	are	fulfilled	when	the goods	are	delivered	at	
the place	designated	by	the buyer.	The risks	and	costs	related	to	de-
livery,	with	the exclusion	of	customs	duties,	taxes	and	other	charges	
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due	in	the buyer’s	country,	are	incurred	by	the seller.	The buyer	bears	
the costs	of	import	customs	clearance.

10. DAT = Delivered at Terminal (a	named	place)	– all	means	of	trans-
port.

	 The	seller’s	delivery	obligations	are	fulfilled	when	the goods	are	de-
livered	and	unloaded	in	the depot.	The risk	and	costs	of	unloading	
are	borne	on	the side	of	the seller,	while	the costs	of	import	custom	
clearance	are	on	the side	of	the buyer.	

11. DDP = Delivered Duty Paid	 (a	named	place	of	destination)	– all	
means of transport.

	 The	seller’s	obligations	are	fulfilled	when	the goods	have	been	deliv-
ered	to	the place	indicated	by	the buyer.	All	costs	and	risks,	except	
for	 the  import	 customs	duties	 in	 the country	of	 the buyer,	are	 in-
curred	by	the seller.	Thus,	the seller	assumes	the largest	responsibil-
ity,	unlike	under	the EXW	formula.	

4.2.5. Additional contract clauses

Conditions and terms of inspection and receipt of goods.	The aim	
of	an	inspection	is	to	establish	the current	status	of	the contract	imple-
mentation,	while	 the  receipt	 of	 the  goods	makes	 it	 possible	 to	 check	
their	conformity	with	the contractual	provisions.	The check	may	be	per-
formed	on	one’s	own,	usually	by	the supplier,	or	it	may	take	the form	of	
a contracted	control,	where	the procedures	are	performed	by	competent	
organisations.	It	is	also	possible	that	the inspection	takes	place	ex officio, 
and	is	carried	out	by	state	authorities.	The costs	related	to	the inspection,	
depending	on	the contractual	provisions,	are	incurred	by	either	the seller	
or	the buyer.	Where	and	how	the goods	are	received	are	negotiated	and	
later	specified	in	the contract.

A contract validity clause	suspends	the contract’s	entry	into	force	
until	 the  conditions	 agreed	 upon	 in	 the  contract	 are	met	 or	 required	
documents are delivered, e.g. This contract shall enter into force on con-
dition that the exports licence is obtained by the exporter or The con-
tract shall enter into force provided that the opening of the  letter of 
credit shall take place not later than two weeks after the conclusion of 
the contract.
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A governing law/law applicable clause,	indicates	the law	to	which	
the parties,	judges	or	arbitrators	refer	in	case	of	disputes	or	conflicts	be-
tween	the parties.	

Force majeure and hardship clauses	are	incorporated	into	the con-
tract	 in	order	to	protect	the parties	from	events	that	obstruct	or	com-
pletely	exclude	the fulfilment	of	the contractual	obligations.	Such	a clause	
allows	relief	from	the responsibility	for	non-performance	of	the contract	
by	the party	affected	by	circumstances	agreed	upon	in	the contract.	This	
clause	should	contain	a list	of	such	conditions,	e.g.	flooding,	industrial	
action,	outbreak	of	war,	revolution,	riots,	etc.	The notion	of	Act of God 
can	also	be	understood	in	a wider	context	and	may	cover	the following:	
shortages in supplies, transport difficulties and other events hindering 
the performance	of	a contract.	

Act of God and hardship. An Act of God is defined as sudden 
events	against	which	the parties	cannot	protect	themselves	and	which	
hamper	or	exclude	the possibility	of	fulfilling	the undertaken	obligations.	
Act	of	God	circumstances	are	those	which	arise	after	the conclusion	of	
the  contract	 and	 occurring	 due	 to	 irreversible	 and	 extraordinary	 inci-
dents,	unforeseen	by	the parties.	The hardship	clause	can	be	referred	to	
as	a provision	that	the contract	is	in	force	as	long	as	the relations	exist-
ing	between	the parties	at	the time	of	the contract	conclusion	are	not	
fundamentally	altered.	Such	a change	of	circumstances	very	often	results	
from force majeure occurrence.	However,	the aim	of	rebus sic stantibus 
(Latin for things thus standing) clauses is usually not to relieve or lessen 
the contractual	obligation	of	the parties,	but	to	undertake	actions	lead-
ing	to	changes	in	the contract	and	renegotiation	of	the price.	Therefore,	
in	commercial	practice,	the Act	of	God	clauses	need	to	be	invoked	more	
often	than	the hardship	clauses.

An arbitration clause	may	appoint	arbitration	as	the way		disputes	
resulting	from	performance	of	the contract.	These	disputes	may	be	heard	
by	either	common	courts	or	arbitration	tribunals.	Due	to	the high	costs	
of proceedings before common courts, complicated procedures and 
the number	of	 instances	 involved,	 in	 trading	practice	 the disputes	 are	
usually brought before arbitration courts. Compared to common courts’ 
procedures,	arbitration	has	numerous	advantages:	the disputes	are	heard	
by	experts,	which	is	not	always	the case	in	common	courts,	the case	is	re-
solved	in	a relatively	short	period	of	time	and	usually	by	one	instance	only.	
Additionally,	the arbitration	costs	are	lower	compared	to	those	of	court	
cases,	and	legal	substitution	(counsel	for	the defence)	is	not	required.
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A liquidated damage clause. In international practice, it is widely ac-
cepted	that	the amount	of	the penalty	should	correspond	to	the amount	
of	actual	damage	which	the parties	could	reasonably	foresee	while	draw-
ing	up	 the  contract.	 In	a  case	when	 liquidated	damages	are	provided	
for	in	the contract,	and	in	the absence	of	other	provisions,	the party	in-
jured	cannot	claim	from	the debtor	a compensation	exceeding	the pen-
alty	restricted	under	the contract,	even	if	the actual	damages	are	higher.	
The liquidated	damage,	under	certain	circumstances,	may	be	subject	to	
moderation	(if	the main	essential	commitment	has	been	performed	for	
the most	part	or	when	the amount	of	penalty	is	excessive).	

A valorisation clause	consists	in	fixing	the payment	under	the con-
tract	to	the currency	subject	to	relatively	low	exchange	rate	fluctuations.	
Such	 a  clause	protects	 the parties	 against	 exchange	 rate	 risk.	We	 can	
name five forms of currency clause:

• full	 –  when	 the  exchange	 rate	 of	 the  contract	 currency	 changes,	
the price	or	the invoice	value	changes	proportionally	on	the day	of	
payment;

• rate of exchange	based	– the contract	value	is	compared	with	the ex-
change	rate	of	another,	‘strong’	currency	(e.g.	USD)	on	the date	of	
the contract	conclusion;	a ratio	fixed	in	this	way	remains	unchanged	
and	 constitutes	 the  basis	 for	 further	 calculations,	 resulting	 from	
the exchange	rates	on	the date	of	payment;	

• currency basket	based	– the currency	of	the contract	is	compared	
with	the currency	basket	formed	by	the currencies	chosen	by	the par-
ties;

• automatic price adjustment	 in	(full	or	 in	a certain)	proportion	of	
the  fluctuations	 in	 the  exchange	 rate	 of	 the  contract	 currency	 to	
the domestic	one	–  the clause	comes	 into	operation	when	the ex-
change	rate	fluctuations	of	the payment	currency	exceed	the agreed	
percentage	index	e.g.	±4%;

• the price revision	 clause	 contains	 the  provision	 that,	 in	 the  case	
of	a specified	depreciation	of	the contract	currency	against	strong	
currencies	(e.g.	over	5%),	the exporter	reserves	the right	to	change	
the export	price,	i.e.	a renegotiation	of	the price	may	take	place.
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A complaint clause	– specifies	1)	the times	and	modes	for	making	
complaints	relating	to	both	quantity	and	quality	(e.g.	a restriction	that	
a claim	should	be	submitted	in	writing);	2)	the methods	of	documenting	
the claims	so	that	the possibility	to	obtain	additional	benefits	at	the ex-
pense	of	the partner	is	excluded;	3)	 legitimacy	of	the claim	and	cover-
ing	of	 the costs	 related	 thereof;	4)	 the way	of	dealing	with	 the claim	
(repair,	price	reduction,	etc.);	5)	the way	of	preserving	defective	or	faulty	
goods for evidence; 6) other necessary actions to be undertaken under 
the procedure,	 according	 to	 the nature	of	 the  claim	or	 the  specificity	
of	 the goods.	 Failure	 to	 submit	 a  claim	 in	 the  time	 specified	deprives	
the  claimant	 of	 the  ability	 to	 claim	damages	 under	 arbitration	proce-
dures. 

It	 is	 advisable	 to	 incorporate	 into	 the  contract	 other	 clauses	 ade-
quate	to	the specificity	of	the transactions	in	certain	goods	or	relating	to	
the market	situation.	These	can	be:

• a warranty clause,	which	specifies	the details	of	the warranty	grant-
ed	by	the seller	to	the importer	and	to	final	buyers;

• a clause defining the conditions of the receipt of goods, i.e. re-
quired	 certificates,	 or	 the  results	 of	 test	 or	 checks	which	must	be	
performed	prior	to	the receipt	of	goods;

• a clause on the integrity of the trademark, brand or design.

4.3. Settlement of international business transactions

Payments in international trade may be divided into two basic cat-
egories:

1. Unconditional	– the beneficiary	does	not	have	to	fulfil	any	additional	
conditions	to	receive	the payment	for	the goods	or	services	rendered	
(payment order, cheque, draft).

2. Conditional	– to	receive	the payment,	the beneficiary	needs	to	ful-
fil specified conditions, most often by submitting appropriate docu-
ments	representing	the merchandise	and	relating	to	the obligations	
put	on	the buyer	(documentary	encashment	and	documentary	letter	
of credit).
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A payment order	 constitutes	 the  least	 costly,	 fastest	 and	 easiest	
form of settlement in international trade. It consists in an instruction 
to	make	a payment	received	from	or	addressed	to	a bank,	referring	to	
the disbursement	of	a given	sum	for	the benefit	of	the designated	ben-
eficiary.

A cheque is	a document	issued	on	a special	form,	bearing	the un-
conditional	order	for	disbursement	by	the bank	– from	the issuer’s	ac-
count	– of	the sum	specified	to	the bearer	of	the cheque	or	the person	
named	on	the cheque.	The issuer	of	the cheque	is	called	the ‘drawer’,	
the bank	is	the ‘drawee’	and	the person	receiving	payment	is	referred	to	
as ‘payee’. 

In international transaction, banker’s cheques are in use most often, 
made	out	by	one	bank	to	another	bank	or	to	a natural	or	legal	person.	
It	opens	the possibility	of	receiving	the payment	directly	after	its	submis-
sion	to	the bank.	

A draft,	like	a cheque,	is	a security	with	the form	specified	by	the bill	
of exchange laws. There are two kinds of drafts:

• a Bill	of	Exchange	(drawn),	also	called	a draft,	issued	by	the exporter,	
who	orders	the buyer	or	his	bank	to	pay	the specified	amount;

• a Promissory	note,	made	by	the importer	in	exchange	for	the goods	
received.

In documentary collection,	the importer	undertakes	to	settle	
the payment	for	the goods	in	exchange	for	the documents	representing	
them.	The exporter	sends	the documents,	together	with	the collection	
instruction, directly or (more often) via his/her bank (intermediary bank) 
to	the importer’s	bank	(collecting	bank),	which	in	turn	summons	the im-
porter	to	buy	out	the documents.	Documentary	collection	does	not	offer	
sufficient	certainty	to	the exporter,	because	the importer	may	refuse	to	
buy	out	the documents	submitted	by	the encashing	bank.

A letter of credit	 (L/C)	 –  the document	by	which	 the bank	open-
ing	 the  credit	 authorises	 another	 bank	 to	 pay	 a  determined	 sum	 to	
the payee	named	in	the L/C	and	at	the time	fixed	in	the document.	Under	
the L/C,	the intermediary	bank	(the	exporter’s	bank)	is	not	involved	at	all:	
the opening	bank	sends	 the  letter	of	credit	directly	 to	 the beneficiary.	
The content	of	the letter	authorises	the beneficiary	to	make	drafts	drawn	
by him/her.
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A documentary credit	(D/C)	constitutes	an	obligation	of	the bank,	
undertaken	on	the order	of	the importer,	to	pay	to	the beneficiary	a fixed	
amount	in	exchange	for	the submission	of	documents	– within	the time	
specified	–  indicated	 in	the credit	document.	The trade	contract	speci-
fies	the types	of	documents	that	the exporter	will	have	to	submit	under	
the agreed	credit	arrangement.	They	are	later	reproduced	by	the import-
er	in	the order	for	the opening	of	the credit	addressed	to	the bank	and	in	
the contents	of	the bank	documents	related	to	the credit	opened.	Banks	
usually	provide	standard	forms	to	be	filled	in	by	the importer.	Depending	
on	the role	of	the opening	bank	(the	importer’s	bank),	letters	of	credit	
can	 be	 divided	 into	 revocable	 and	 irrevocable.	 In	 the  case	 of	 revoca-
ble credit,	the conditions	may	be	altered	without	notifying	the exporter.	
From	the point	of	view	of	the risk	it	carries,	this	type	of	credit	arrange-
ment is close to encashment. Irrevocable credit cannot be cancelled 
or any of its conditions altered without prior approval by all parties in-
volved.	This	type	of	credit	fully	secures	the interests	of	the beneficiary.

From	 the  point	 of	 view	 of	 the  intermediary	 bank	 (the	 exporter’s	
bank), (letters of) credit arrangements can be divided into confirmed, 
unconfirmed,	advised	and	in	the form	of	a letter	of	credit.	In	the case	of	
a confirmed credit	arrangement,	the intermediary	bank	undertakes	an	
identical	commitment	to	the beneficiary	(exporter)	as	the opening	bank	
and	 takes	on	 the obligation	 to	pay	 the  fixed	amount	 to	 the  exporter.	
The confirmation	takes	place	on	the order	of	the opening	bank,	while	
the intermediary	bank	has	the right	to	refuse	confirmation.

An unconfirmed credit	arrangement	can	be	of	the nature	of	either	
an	advised	credit	or	a negotiation	credit.	In	a negotiation	credit,	the in-
termediary	bank	has	the right	to	negotiate	the documents	submitted	by	
the beneficiary,	that	is,	to	check	their	compliance	with	the credit	condi-
tions.	In	the case	of	an	advised credit	arrangement,	the role	of	the in-
termediary	bank	is	limited	to	notifying	the exporter	about	the opening	
of	 the  credit,	 the  subsequent	 forwarding	 of	 its	 contents	 and	 later	 to	
the receipt	of	the documents	and	their	transferral	to	the opening	bank.	

In	the case	of	a transferable credit	arrangement,	the beneficiary	(ex-
porter)	has	the right	to	order	his/her	bank	(authorised	to	make	the pay-
ment	 or	 negotiating	 the  documents)	 to	 make	 a  one-time	 transfer	 of	
the credit	value,	in	full	or	in	part,	to	the benefit	of	a third	party.	The part-
ner	opening	the credit	must	give	his/her	permission	for	the credit	to	be	
transferrable.	A revolving documentary credit	constitutes	the type	in	
which	the total	amount,	covering	the value	of	the entire	contract	(the	
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limit	or	ceiling),	is	fixed.	This	amount	can	be	used	by	the beneficiary	in	
parts,	with	each	part	covering	the value	of	a single	delivery,	thus	gradu-
ally	reducing	the total	credit	value.	

The arrangement providing for back-to-back D/C	authorises	the in-
termediary	bank	to	open	– against	one	D/C	– another	one	for	the benefit	
of	another	beneficiary,	so	that	the transfers	from	the original	one	would	
cover	withdrawals	from	the second.

When	formulating	a contract,	one	should	pay	particular	attention	to	
the following	and	check	if	the contract:	includes	a detailed	description	
of	the goods,	price	and	terms	of	delivery;	specifies	 the procedures	for	
dispute	resolution	and	the law	governing	the contract;	provides	the rea-
sons	for	withdrawal	from	the entire	contract	or	from	part;	gives	the time	
of delivery; contains precise payment terms and guarantees. Frequent 
formal	mistakes	in	international	contracts	are	as	follows:	the contract	is	
signed	by	a partner’s	representative	without	proper	plenipotentiary	pow-
ers;	the stamp	bears	invalid	data;	the absence	of	dates,	official	names	of	
the parties	 and	 clear	 ending	with	 the parties’	 signatures;	 the absence	
of	definitions	for	terms	whose	meaning	may	cause	doubts;	 the use	of	
terms	which	meaning	may	be	different	in	various	languages;	the quality	
or	condition	of	goods	 is	not	sufficiently	specified;	 the absence	of	per-
mitted	tolerances	regarding	the weight,	volume	or	other	quantitative	or	
qualitative	features	which	can	be	subject	to	change	during	the fulfilment	
of	the contract;	the absence	of	penalties	for	late	payments;	the absence	
of	payment	guarantees;	unclear	provisions	as	to	the time	and	place	of	
the transfer	of	the ownership	and	the risk	to	the recipient;	the choice	of	
the third	country	law	as	the law	governing	the contract,	which	can	re-
sult	in	high	legal	costs;	the choice	of	arbitration	court	in	the arbitration	
clause	whose	impartiality	is	doubtful;	the lack	of	a force majeure clause 
and	other	clear	reasons	for	the exclusion	of	parties’	responsibility	in	ex-
ceptional	situations;	the absence	of	a revaluation	clause	in	the situation	
of	considerable	exchange	rate	fluctuations;	 the adoption	of	unrealistic	
or	risky	dates	of	delivery;	the absence	or	unclear	formulation	of	clauses	
relating	to	the rules	of	inspection	and	the receipt	of	goods;	inaccurate	
description	of	the subject	of	the contract,	without	type,	brand,	kind,	size	
or quality.

Questions and assignments

1.	 Explain	which	of	the settlement	forms	in	international	trade	is	most	
advantageous	for	the exporter	and	which	for	the importer.
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2.	Where	risks	and	costs	are	transferred	from	the seller	to	the buyer	in	
a contract	based	on	CIF?

3.	What	law	governs	a contract	concluded	between	an	EU	exporter	and	
an Argentinian importer?

4. How it is possible to diminish or eliminate exchange rate risk in inter-
national transactions?

5.	What	are	the benefits	for	the parties	resulting	from	the introduction	
of	the force majeure	clause	into	a contract?

6.	 Explain	 the  reasons	 for	 forming	 strategic	 alliances	 in	 international	
trade.

7. Describe types of intermediaries and their roles in international trade.

8.	Describe	offset	transactions	and	their	advantages	for	the parties	in-
volved.

9.	Describe	 the  international	 commercial	 transactions	 which	 allow	
the problems	resulting	from	the absence	of	convertible	currencies	to	
be minimised.
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